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Plaintiff Securities and Exchange Commission (“Commission”) respectfully submits this 

reply memorandum of law in support of its Motion for an Officer and Director Bar and Civil 

Monetary Penalties as to Defendant Martin Shkreli (“Shkreli”).   

While acknowledging that it is appropriate for the Court to order an officer and director 

bar, Shkreli argues that, because of his relatively young age of thirty-eight, the bar should be 

limited to ten years (or ten years followed by two years with conditions).  Ten years is 

significant, but it is precisely because of Shkreli’s relatively young age that the bar should be 

permanent.  Even after ten years, Shkreli will likely have decades to act as an officer or director 

of a public company, too long to put the investing public at risk of Shkreli violating the securities 

laws.  Given his extensive, repeated, and varied misconduct, there can be no assurance he will 

not repeat his wrongdoing in the future.  Indeed, it is likely he will.  Shkreli has on various 

occasions, in various settings, demonstrated a lack of comprehension that what he did is wrong.  

It is logical to expect he will repeat his wrongdoing if he is again in a position to do so as an 

officer or director of a public company. 

ARGUMENT 

A. A Permanent Officer and Director Bar is Necessary to Protect Investors.  
 

As alleged in the complaint, and summarized in the Commission’s February 19, 2021 

opening brief (“Comm’n Br.”) at 1-4, Shkreli embarked on four fraudulent courses of conduct 

that defrauded investors in MSMB and MSMB Healthcare, defrauded Executing Broker, and 

defrauded Retrophin in violation of the securities laws.1  Anything less than a permanent bar 

would be insufficient to protect investors. 

                         
1 This brief uses the same short forms used in the opening brief. 
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1.  A Ten Year Bar is Insufficient to Protect Investors. 

SEC v. iShopNoMarkup.com, Inc., No. 04-cv-4057 (DRH), 2012 WL 716928 (E.D.N.Y. 

Mar. 3, 2012), cited by Shkreli (Opp’n Br. at 5-6.), does not support his argument.  Judge Hurley 

did not order an officer and director bar as to one defendant, Yeroush, because Yeroush had not 

previously committed securities law violations, the violations occurred twelve years prior, 

Yeroush had not committed violations since, 2012 WL 716928, at *6, and settled the case, 

mitigating factors that are, in the main, not present here.  However, as to Yeroush’s co-defendant 

Knight, following a jury verdict in the Commission’s favor on offering fraud and registration 

violations, Judge Hurley did order a permanent bar after applying the Patel factors.  SEC v. 

iShopNoMarkup.com, Inc., 126 F. Supp. 3d 318, 331 (E.D.N.Y. 2015) (citing SEC v. Patel, 61 

F.3d 137 (2d Cir. 1995)).  Unlike Knight who was only civilly charged, Shkreli was criminally 

charged for his conduct.  

Shkreli’s reliance on SEC v. Bankosky in arguing that less than a permanent bar is 

sufficient here is likewise unpersuasive.  In that case, the Second Circuit found “no ‘clear error 

of judgment in the conclusion that [the district court] reached upon a weighing of the relevant 

factors.’”  716 F.3d 45, 49 (2d Cir. 2013) (quoting In re Am. Express Fin. Advisors Sec. Litig., 

672 F.3d 113, 129 (2d Cir. 2011)).  In contrast to Shkreli, Bankosky’s conduct, “though 

‘undeniably serious and not isolated,’ was not the sort typically considered egregious.”  Id. at 47 

(quoting SEC v. Bankosky, No. 12-cv-1012 (HN), 2012 WL 1849000, at *2 (S.D.N.Y. May 21, 

2012)).  Indeed, Bankosky, unlike Shkreli, was not criminally prosecuted for his conduct and 

Bankosky was not an officer or director of a public company when he engaged in wrongdoing.  

See id.  Shkreli, in contrast, served as Retrophin’s president and CEO when he engaged in illegal 

conduct.  (Compl. ¶ 13.)  Accordingly, Shkreli certainly merits a longer bar than the ten year bar 
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ordered in Bankosky.  See also SEC v. Drucker, 528 F. Supp. 2d 450, 453-54 (S.D.N.Y. 2007) 

(ordering permanent bar; court was convinced “by the brazenness of [defendant’s] misconduct 

and by his cocky refusal to own up to it” that defendant was “not fit to participate in the 

governance of any public company”), aff’d, 346 F. App’x 663 (2d Cir 2009). 

2. Repeat Offender Status Is Not Required for a Bar to be Ordered. 

Shkreli claims that, notwithstanding his participation in the four fraudulent schemes 

alleged in the complaint, he should not be permanently barred because “he has no prior criminal 

history,” and therefore should not be considered a repeat offender.  (Opp’n Br. at 5.)  The fact 

that Shkreli is charged with numerous schemes in one complaint rather than several, is beside the 

point.  The fact that Shkreli engaged in an extended and varied course of fraudulent conduct 

shows he is clearly a repeat securities law violator.  Further, the Second Circuit does not require 

repeat offender status for a lengthy officer and director bar to be ordered.  See, e.g., Bankosky, 

716 F.3d at 49-50. 

3. Shkreli is Likely to Engage in Securities Fraud in the Future. 

Shkreli contends he is not likely to engage in securities fraud in the future because his 

sentence of incarceration and supervised release “undoubtedly will serve as an extraordinary 

deterrent against future violations.”  (Opp’n Br. at 6-7 (citing SEC v. Credit Bancorp, Ltd., 738 

F. Supp. 2d 376, 391 (S.D.N.Y. 2010).)  However, in predicting “whether there is a reasonable 

likelihood of future violations,” courts consider, among other factors: “(1) that the defendant has 

been found liable; (2) the degree of scienter; (3) the isolated or repeated nature of the violations; 

(4) whether defendant has accepted blame for his conduct; and (5) whether the nature of 

defendant’s occupation makes it likely have he will have opportunities to commit future 

violations.”  SEC v. Rashid, 17-cv-8228 (PKC), 2020 WL 5658665, at *26 (S.D.N.Y. Sept. 23, 
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2020) (citing SEC v. Cavanagh, 155 F.3d 129, 135 (2d Cir. 1998)).  As previously discussed, 

these factors demonstrate a likelihood of future misconduct since “fraudulent past conduct gives 

rise to an inference of a reasonable expectation of continued violations.”  Id. (quoting SEC v. 

Manor Nursing Centers, Inc., 458 F.2d 1082, 1100 (2d Cir. 1972)). 

Thus, Shkreli’s citation of Credit Bancorp is inapposite.  The Court’s determination that 

the criminal sanctions and injunction in that case were “sufficient to deter future illegal conduct,” 

738 F. Supp. 2d at 391, sheds little light on the issue of the whether Shkreli will engage in future 

violations in the absence of an officer and director bar.2 

4. Judgments Entered in Commission Settlements Should Not Guide the Court. 
 
Shkreli cites to several Commission settlements in which defendants consented to 

judgments ordering time limited bars.  (Opp’n Br. at 7-14.)  The judgments entered in those 

cases are inapposite and should not guide the Court in its determination.  Simply stated, the 

Commission decided, based on the unique facts and circumstances of each case, it was 

appropriate to settle for a package of relief that included less than permanent bars. 

In citing to Commission settlements with Holmes, DiMaria, and Earls, Shkreli suggests 

                         
2 Shkreli says the deterrent factor is also satisfied because he “is subject to a conduct-based 
injunction against future violations of the antifraud provisions of the federal securities laws.”  
(Opp’n Br. at 6-7; see also Opp’n Br. at 10, 11 (describing as “conduct-based” the injunctions in 
Commission settlements).)  The permanent injunction ordered in Shkreli’s consent partial 
judgment (Judgment, dated Dec. 28, 2020, ECF No. 45, 45-1), is not a conduct-based injunction; 
it only enjoins Shkreli from future securities law violations.  Conduct-based injunctions, on the 
other hand, go beyond permanent injunctions; they enjoin someone from engaging in specific 
conduct, e.g., participating in penny stock offerings.  As such, Shkreli’s citation (Opp’n Br. at 7) 
to SEC v. Stanard, No. 06-cv-7736 (GEL), 2009 WL 196023, at *33 (S.D.N.Y. Jan. 27, 2009), is 
unavailing, particularly as Shkreli cites it out of context.  There, the court reasoned an officer and 
director bar was unnecessary because the permanent injunction would “provide a significant 
deterrence, greatly reducing the likelihood that Stanard, who has had an otherwise unblemished 
career, will engage in future securities violations as an officer or director.”  2009 WL 196023, at 
*33 (bold font to show text replaced in Shkreli’s brief by an ellipse).  Shkreli’s career to date has 
been anything but “unblemished.” 
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that the judgments were a result of the courts’ consideration of the Patel factors.  (Opp’n Br. at 

14.)  In reality, the courts entered final judgments (including time limited, rather than permanent, 

bars) at the Commission’s request, to which the defendants consented, to finalize the 

Commission’s settlements with the defendants.  The cases Shkreli cites also reflect different 

factual considerations. 

In SEC v. Holmes, No. 18-cv-1602 (N.D. Cal. Mar. 27, 2018), as Shkreli acknowledges, 

Holmes had a significant economic stake in Theranos, Inc. (“Theranos”), which she gave up as 

part of the settlement.  (Opp’n Br. at 7-8.)  That is a significant difference from Shkreli’s case, 

where Retrophin had to remove him to prevent his further wrongdoing.  Moreover, Theranos, of 

which Holmes was CEO and board chairman, was a private company.  See Commission Press 

Release 2018-41 (Mar. 14, 2018) (describing Theranos as a “Silicon Valley-based private 

company”) (available at: https://www.sec.gov/news/press-release/2018-41).  Shkreli’s 

observation that nothing would “prevent [Holmes] from becoming an officer or director of 

Theranos – or any other company – when her ten-year officer and director bar expires” (Opp’n 

Br. at 10), is beside the point.  The bar the Commission seeks as to Shkreli would only prevent 

him from serving as an officer or director of a public company, not a private one.  Also, after the 

Commission settlement, Holmes (and another Theranos officer, Dalwani) were charged 

criminally for the same conduct.  United States v. Holmes, 18-cr-258 (LHK) (N.D. Cal.), 

Indictment, dated June 14, 2018, ECF No. 1.3   

Similarly, in SEC v. DiMaria, No. 15-cv-7035 (S.D.N.Y. Aug. 16, 2017), where DiMaria 

                         
3 When the Commission settled with Holmes and Theranos, it also filed a litigated enforcement 
action against Balwani, in which the Commission is seeking an officer and director bar.  See SEC 
v. Balwani, 18-cv-1603 (EJD) (N.D. Cal.), Complaint, dated Mar. 14, 2018, ECF No. 1.  The 
Commission’s charges against Balwani remain pending (as do the criminal charges against him 
and Holmes). 
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consented to a final judgment that included a five year bar, he was indicted after the Commission 

settlement.  United States v. DiMaria, 17-cr-20898 (KMM) (S.D. Fla.), Indictment, dated Dec. 

19, 2017, ECF No. 1.  Moreover, DiMaria – in contrast to Shkreli – pled guilty in the criminal 

case (to conspiracy to commit securities fraud and lying to the Commission), and his prison term 

was nearly fifty percent longer than Shkreli’s (120 months versus eighty-four).  (See Opp’n Br. 

at 4, 11.)  DiMaria is currently fifty-five, and is not scheduled to be released until 2027, when he 

will be sixty-one.  See Federal Bureau of Prisons Inmate Locator (available at; 

https://www.bop.gov/inmateloc/) (indicating DiMaria is fifty-five).  DiMaria presents less of a 

threat to investors than Shkreli. 

Finally, the Commission filed the action in SEC v. Earls, No. 02-cv-2495 (JR) (D.D.C.), 

in December 2002 at the same time criminal charges were filed.  Complaint, dated Dec. 19, 

2002, ECF No. 1; United States, v. Earls, No. 03-cr-364 (NRB) (S.D.N.Y.), Criminal Complaint, 

dated Dec. 18, 2002, ECF No. 1.  A jury convicted Earls following trial in April 2004, Docket 

Entry, dated Apr. 23, 2004 (Guilty Jury Verdict as to C. Gregory Earls), and he was sentenced to 

125 months in prison, Filed Judgment in a Criminal Case, dated Mar. 2, 2005, ECF No. 56.  The 

twenty-year bar that Earls consented to in June 2011 (see Opp’n Br. at 12-13) will be in effect 

until Earls is approximately eighty-six.  See Federal Bureau of Prisons Inmate Locator (available 

at: https://www.bop.gov/inmateloc/) (indicating Earls is seventy-six).  The Commission 

settlement with Earls provides significant protection for investors. 

5. The Chan Summary Judgment Decision is Distinguishable.  

In SEC v. Chan, 465 F. Supp. 3d 18, 27-28 (D. Mass. 2020), the court granted summary 

judgment based on a criminal conviction following a jury trial concerning insider trading.  

(Opp’n Br. at 14-15.).  The district court ordered a five year officer and director bar, did not 
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impose penalties, but ordered disgorgement plus prejudgment interest of approximately $82,000.  

See id. at 34-41.  The court determined, despite Chan not having been an officer of the company 

(in contrast to Shkreli), Chan’s leadership role in the scheme (like Shkreli’s) supported ordering 

a bar.  See id. at 36.  Chan was in his late 50s in June 2020, or approximately two decades older 

than Shkreli is now, when the court ordered a five-year bar.  See SEC v. Chan, 16-cv-11106 

(ADB) (D. Mass.), Complaint, dated June 14, 2016 ¶ 11, ECF No. 1 (Chan’s age was 52).  In 

November 2020, after the district court decision, Chan’s conviction was affirmed.  United States 

v. Chan, 981 F.3d 39 (1st Cir. 2020).  Given Chan’s lesser role at his public company employer, 

and his age being two decades older than Shkreli, the bar ordered is significant.   

6. The Gupta Decision is Instructive. 

Shkreli says SEC v. Gupta, No. 11-cv-7566 (JSR), 2013 WL 3784138 (S.D.N.Y. July 17, 

2013), aff’d, 569 F. App’x 45 (2d Cir. 2014, ordering a permanent officer and director bar 

following defendant’s conviction, is not a fair comparison.  (Opp’n Br. at 15-16.)  Shkreli is 

wrong.  In discussing injunctive relief, the court concluded Gupta’s profession was such that 

future violations could be anticipated because of “the risk that, notwithstanding his fall from 

grace, [defendant] remains well-placed to repeat his misconduct in the future.”  2013 WL 

3784138, at *3.  That reasoning applies equally to the determination of whether to order a 

permanent officer and director bar against Shkreli, who similarly made a unique name for 

himself, and is poised to repeat his misconduct upon release from prison.  Given Shkreli’s 

relative youth as compared to Gupta (see Opp’n Br. at 16), only a permanent bar will protect 

investors.4 

                         
4 Shkreli poses the question whether, if the Court orders a bar, “he would be employable by a 
public company in any corporate capacity.”  (Opp’n Br. at 17.)  This is beside the point, 
considering Shkreli concedes that, at a minimum, he should be barred from serving as an officer 
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B. Third Tier Civil Monetary Penalties Should Be Imposed to Ensure Shkreli’s Violations are a 
Money-Losing Proposition. 

 
Third tier civil monetary penalties are necessary to ensure Shkreli’s violations are a 

money-losing proposition.  (See Comm’n Br. at 14, 19-20.)  The monetary sanctions in the 

criminal case involved forfeiture, restitution, and a $75,000 fine.  See No. 15-cr-637, Amended 

Judgment in a Criminal Case, dated Apr. 17, 2018, ECF No. 583.  Those are insufficient to make 

his having engaged in four fraudulent courses of conduct cause him financial punishment. 

Shkreli contends he should not be penalized based on the $932,000 he misappropriated 

from MSMB and MSMB Healthcare because his criminal forfeiture order included these 

amounts.  (Opp’n Br. at 3.)  The Court ordered Shkreli to forfeit the amounts investors invested 

in MSMB and MSMB Healthcare, but doing so, without more, makes the investors whole 

without punishing Shkreli for his misappropriation from the hedge funds.  See No. 15-cr-637, 

Memorandum and Order dated Mar. 5, 2018, ECF No. 541. 

Shkreli contends “[c]ourts in this Circuit have repeatedly declined to assess civil 

penalties, in Commission civil enforcement actions, in light of a defendant's conviction and 

sentence in a parallel criminal action.”  (Opp’n Br. at 18.)  But the cases Shkreli cites from this 

Circuit are cases where courts entered final judgments at the Commission’s request, to which 

defendants consented, to finalize Commission settlements with defendants.  (See id.)  They 

should not guide this Court. 

Shkreli also cites (Opp’n Br. at 18) the decision not to order penalties, in light of pending 

criminal charges and sanctions, and a forfeiture action, in SEC v. Loomis, 17 F. Supp. 3d 1026, 

1033 (E.D. Cal. 2014),  The court did, however, order disgorgement of $11 million raised from 

                         
or director for ten years.  Contrary to Shkreli’s suggestion, however, an officer and director bar 
does just that: it bars one from serving as an officer or director, not from employment. 
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investors (less amounts returned) plus prejudgment interest.  See id. at 1032.  Here, in contrast, 

the Commission has withdrawn its claims for disgorgement and prejudgment interest.  (Comm’n 

Br. at 1 n.1)  In SEC v. Pegasus Wireless Corp., No. 09-cv-02302 (JSW), 2012 WL 787397, at 

*3 (N.D. Cal. Mar. 9, 2012), the court did not order penalties by taking into account, among 

other things, defendants’ guilty pleas in parallel criminal proceedings (where one defendant 

“admitted his guilt very early on in those proceedings and was honest with the authorities”).  Id.  

Plus, the court ordered defendants to pay disgorgement plus prejudgment interest totaling $40 

million and $2.9 million.  Id. at *2-3.  The other cases Shkreli cites where courts determined not 

to order penalties (Opp’n Br. at 17-18, 21 n.10) are inapposite.5  

Third tier, rather than second tier, penalties are appropriate here.  In SEC v. Syndicated 

Food Services International, Inc., the court reduced one defendant’s penalty from third to second 

tier, taking into account not only defendant’s consent (Opp’n Br. at 20), but also, which Shkreli 

neglects to cite, defendant’s “present and likely severe health, family and financial 

circumstances.”  No. 04-cv-1303, 2014 WL 2884578, at *20 (E.D.N.Y. Mar. 28, 2014) (“these 

circumstances exist both because of circumstances individual to [defendant], such as his health, 

and because he is helping two young family members whose parent cannot care for them”).  

Shkreli’s circumstances are markedly less sympathetic. 

Finally, it is not correct that the decisions in Gupta and SEC v. Rajaratnam, 822 F. Supp. 

2d 432 (S.D.N.Y. 2011), aff’d, 918 F.3d 36 (2d Cir. 2019), are inapposite because they involved 

insider trading.  (Opp’n Br. at 20-21.)  The Commission cited these decisions for the proposition 

that securities fraud should be a money-losing proposition.  (Comm’n Br. at 14.)  While Shkreli 

                         
5 In SEC v. Chan, the court noted defendant’s conviction “will no doubt impact his future 
earnings and employment prospects.”  465 F. Supp. 3d at 40.  Shkreli, on the other hand, appears 
to be confident in his ability to be attractive to and employed by public companies. 
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says his “conduct in this case has already been a money-losing proposition” (Opp’n Br. at 21), he 

offers no proof that it has been.  Shkreli was only ordered to pay forfeiture, restitution, and a 

$75,000 fine in the criminal case.  Third tier penalties are important to ensure Shkreli comes out 

financially worse off for his multiple securities law violations. 

CONCLUSION 
 
 For all the foregoing reasons, and the reasons set forth in the Commission’s opening 

brief, the Court should permanently bar Shkreli from serving as an officer or director of any 

public company, and impose civil monetary penalties of $1,392,000 against him. 

Dated:  April 2, 2021 
  New York, NY 
      SECURITIES AND EXCHANGE COMMISSION 
       
 
      By: /s/ Paul G. Gizzi 
       /s/ Eric M. Schmidt 

_________________________________ 
Paul G. Gizzi (gizzip@sec.gov) 
Eric M. Schmidt (schmidte@sec.gov) 
Securities and Exchange Commission  
New York Regional Office 
200 Vesey Street, Suite 400 
New York, NY 10281-1022 
(212) 336-1100 
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