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REPLY MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT MARTIN 
SHKRELI’S MOTION FOR ACQUITTAL 

 Martin Shkreli submits this brief Reply to certain arguments advanced in the 

government’s Opposition to his Motion for a Judgment of Acquittal. (Dkt. No. 397). The 

Government’s arguments in support of denying the Rule 29 (c) motion fail.    

1. The Government Misunderstands Its Mistake Defining the Term “Affiliates”   

The government argues that because Mr. Shkreli requested an instruction on the term 

“affiliate,” he somehow cured the government’s inappropriate argument during its principal 

summation which misled the jury.  This argument fails.  The government changes its theory on 

the central relevance of the term “affiliates”—claiming now the “primary issue is the fact that the 

defendant and Evan Greebel…acted as if they needed to prevent the Fearnow Share recipients 

from remaining or becoming ‘affiliates’ such that those individuals could receive free-trading 

shares of Retrophin.” (Gov’t Br. at p. 3).  Not only is this contrary to the government’s argument 

at trial, but it shows that Mr. Greebel was taking steps to ensure he was giving the Fearnow 

recipients shares in a legal manner.  As the government points out in its Opposition, these emails 

were provided to a law firm which prepared a Legal Opinion to Standard Registrar to delegend 

the shares.  

By misstating in its principal summation that affiliates means employees, the government 

artificially manufactured the element of deception, which otherwise is missing from the 

evidence.  If employees are automatically affiliates, then Mr. Greebel informing Anslow & 

Jacklin that they are not affiliates is false and misleading, and the entire venture regarding the 

Fearnow shares is imbued with deception and fraud.  Indeed, that is precisely why the 

government made this bold affirmative misstatement in the first place.  Otherwise, the element of 

deception is wholly lacking in the trial evidence.  As a result, this is far more than a mere 
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misstatement or something that remotely can be corrected by a jury charge after the fact.  This 

was an affirmative, misleading and false statement that all but ensured that Mr. Shkreli would be 

convicted of Count 8.    

2. The Government Did Not Elicit Overwhelming Evidence of a Conspiracy to 
Control the Price and Trading Volume of Shares of Retrophin 

While the government is correct that a conspiracy conviction does not require proof that 

the conspiracy was actually successful, the law does require proof that that there was an 

agreement do something illegal, in this instance, to commit securities fraud.  The government 

presented no evidence at Mr. Shkreli’s trial that there was an agreement between Mr. Shkreli and 

Mr. Greebel to commit securities fraud.  At best, the government merely showed that Mr. Shkreli 

enlisted Mr. Greebel’s assistance to accomplish his own objective, but he is not charged with a 

substantive crime.  The government, therefore, puts the cart before the horse, and assumes that 

there had to be an agreement to commit securities fraud between Mr. Shkreli and Mr. Greebel.  

That assumption then colors its view and interpretation of Mr. Shkreli’s and Mr. Greebel’s 

conduct and correspondence, which, perforce, it is claimed, warrants the inference that the 

conduct and correspondence is evidence of an agreement.   

The consequence of the government’s circular reasoning is that, on one hand, the 

government argues that Mr. Shkreli’s and Mr. Greebel’s alleged conspiracy was unsuccessful.  It 

thereby acknowledges that Mr. Shkreli could not control the buying and selling of the Fearnow 

shares. (Gov’t Br. at p. 13).  On the other hand, rather inconsistently, the government concludes 

its motion by asserting numerous times that Mr. Shkreli “secretly exercised control over those 

shares in an attempt to control the price and volume of Retrophin stock.” (Gov’t Br. at 20).  But 

it cannot have it both ways.  
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The fact is that the defendant did not exercise any control.  This, of course, is well-

documented in the government’s own exhibits 630 and 631, which undercut any finding that 

there even could have been an agreement to deceive shareholders.  GX 630 and 631 show that 

out of 3,243 trades (including buy, sell, and shorts), 132 trades are made by the Fearnow 

recipients (excluding Pierotti).  That is the equivalent of 4.1%—stunningly 81 of the 132 trades 

are sales, which created downward pressure on the stock.  

The government’s circular reasoning also causes it to miss Mr. Shkreli’s point regarding 

GX 120-14.  On December 18, 2012, Mr. Shkreli emailed Brent Saunders, Darren Blanton, 

Marek Biestek, Tom Fernandez, Timothy Pierotti, Kevin Mulleady, Edmund Sullivan, and 

George Haywood, stating: “One of my priorities for the future is increasing the trading volume in 

our stock – anything anyone can do to help in this regard is welcome.”  (GX 120-14).  The 

government seems to believe that Mr. Shkreli cited to this email in his Rule 29 argument at trial 

and in his present Rule 29(c) argument in order to demonstrate that  because he included other 

shareholders on the email it shows he “did not hide his plans” and so he could not have been 

acting pursuant to an illicit agreement.  (Gov’t Br. at p. 19).   

The government misunderstands Mr. Shkreli’s argument.  The government’s theory is 

that Mr. Shkreli wanted all of the Fearnow recipients to buy and sell stock to one another.  Yet, 

contrary to its theory, this email fails to include two Fearnow recipients: Tilles and Vaino.  On 

the other hand, it includes Saunders, Blanton, and Haywood—investors and shareholders of 

Retrophin.  Mr. Shkreli does not argue that this email shows he did not hide a scheme—rather, it 

shows the opposite—that there was no scheme.  The email shows that Mr. Shkreli is encouraging 

legal trading just as every other CEO of a newly public company does.  
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Finally, Mr. Pierotti’s testimony does not establish any agreement between Mr. Shkreli 

and anyone, including Mr. Greebel, to commit securities fraud.  Mr. Pierotti’s testimony 

establishes that certain people who were working with the MSMB entities and/or Retrophin in 

2012 received freely trading shares of Desert Gateway/Retrophin after the reverse merger.  His 

testimony provides no explanation as to why these particular individuals received those shares.  

He does testify as to emails in which Mr. Shkreli encourages trading shares.  However, there is 

still nothing in the Pierotti record that establishes that Mr. Shkreli and Mr. Greebel engaged in 

any conduct pursuant to any agreement to commit securities fraud.  If the evidence establishes 

anything, it establishes that Mr. Shkreli wanted to increase the value of the shares for 

shareholders, to encourage continued investment in Retrophin and to keep Retrophin alive.  That, 

however, is the goal of any responsible CEO—not the actions of a criminal conspirator.    
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